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Embry Merritt Shaffar Womack, PLLC.
Attornevs at Law
October 14, 2020

Delivered electronically

Atm: Kara Couch

Council on Postsecondary Education
100 Airport Road, 2° Floor
Frankfort, KY 40601

Re: Request for Proposal for Professional Legal Services
Hearing Officer for the Council on Postsecondary Education
Selicitation No. 415 2100000029

Dear Ms. Couch:

Thank you for the opportunity to submit a proposal for the provision of legal services to the Council on
Postsecondary Education. I have prepared this letter and accompanying materials in response to the Request
for Proposals (“RFP”).

Pursuant to the RFP, I state with affirmation that (1) deviations are included, if applicable; (2) proprietary
information is included, if applicable; (3) if awarded a contract ag a result of this Solicitation, I shall comply
in full with all the requirements of the Kentucky Civil Rights Act, and shall submit all data required by
KRS 45.560 to 45.640; (4) pursnant to KRS 11A.040, I have not knowingly violated any provisions of the
Executive Branch Code of Ethics; (5) the price in this proposal was arrived at independently without
collusion, consultation, communication, or agreement as to any matter related to such prices with any other
Offeror or with any competitor; {6) I am authorized under the laws of the Commonwealth of Kentucky to
conduct business in thig state and will remain in good standing with the Office of the Kentucky Secretary
of State for the duration of any awarded contract resulting from this Solicitation; {7) I, the Offeror, am the
contact perscn to serve as a point of contact for day-to-day operations and can be reached at
joyce@emswlaw.com or at the address, telephone number, fax number and website found below.

I'look forward to speaking with you to discuss my qualifications.

Very truly yours,

< Monld

oycerA. Merritt
JAM/aec

Enclosures

Lion Building | 155 East Main Street, Suite 260 | Lexington, Kentucky 40507 § T 859.543.0453 | F B00.505.011.3 | W emswlaw.com
Foy T Embry Building | 62 Public Square | Leitchfield, Kentucky 42754 | T 270.259.4051 | F 800.505.0113 | W emswlaw.com



I, Joyce A. Merritt, on behalf of Embry Merritt Shaffar Womack, PLLC, and pursuant to
KRS 11A.040, swear and affirm that neither | nor the Firm have knowingly violated any
provisions of the Executive Branch Code of Ethies.

Further the Afﬁ_ant Sayeth Not. _
/V o 27 / Aeowl
Joyce & Merritt
COMMONWEALTH OF KENTUCKY )
COUNTY OF FAYETTE ; 3

The foregoing instruinent was acknowledged before me this 14" day of October 2020, by
Joyce A. Merritt.

My Commission Expires: [lﬂ/ﬂ . CQ g . & Oo? 3 ‘

AIMEE CLARK Ty e
NOTARY PUBLIC NOTARY PUBLIC
Kentucky, State At Large

My Commission Expires 1128/2023
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|
Addenda: No Addenda #:
‘'TITLE: Title IX Hearing Officers-
Date Issued: Solicitation Closes Solicitation No:
$/31/20 Date: RFP 415 2100000029
Record Date: 10/14/20
2020-08-21 Time:
12:00
Online Bidding Prohibited: Yes
‘For Informaution Cail: Bid Receiving Location:
Kara Couch Council on Postsecondary Education
562-573-1555 Kara Couch
100 Arrport Road, 2nd Floor
Frankfort KY 40601
Vendor Customer Number: VS0000036817
Vendor Name: Joyce A. Merritt
Phone Number: 859-543-0433 ext 225
Fax Number: 8006-505-0113
Email Address: joyce@emswlaw.com
‘Ordering Payment
Address: 155 E. Main Street, Suite 260 Address: 155 E, Main Street, Snite 260
City, State, Zip: Lexington, KY 40507 City, State, Zip: Texington, KY 40507
Contact Name: Joyce A. Merritt Contact Name: Joyce A. Merritt
Contact Email; joyce@emswlaw.com Contact Email: joyce@emswlaw.com
Contact Phone Number: 859-543-0453 ext 225 Contact Phone Number: 859-543-0453 ext 225
Ownership Type
__Sole Proprietorship ~__ Partnership X Corporation  Other

SIGNATURE OF AUTHORIZED AGENT IS REQUIRED UNLESS RESPONSE
IS SUBMITTED ELECTRONICALLY. FAILURE TO SIGN SHALL RENDER
THE BID INVALID.

Signature X ,,@/%'df /WM

All offers subject to all terms and conditions contained in this selicitation.

FEIN#  61-1392867 Date 10/14/2020
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SOLICITATION
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Addenda: No Addenda #:

Line Items

Commodity Group: Default

1 Title IX Hearing Officers

20967 Professional; Hospital/Pharmacy, Legal,
Computer Training, ¢

Extended Description

Title IX of the Education Amendments of 1972 ("Title IX"), 20 U.S.C. 1681 et seq., is a Federal civil rights law that prohibits discrimination on the basis
of sex in education programs and activities. All public and private colleges, and universities receiving any Federal funds must comply with Title IX.
Under Title IX, discrimination on the basis of sex can include sexual harassment ot sexual violence, such as rape, sexual assault, sexual battery, and

sexual coercion. Title IX requires that each school publish a policy that it does not discriminate on the basis of sex in its education programs and
activities. This notice must be widely distributed and available on an on-going basis.

As part of this policy, Title IX requires schools to adopt and publish grievance procedures for students to file complaints of sex discrimination, including
complaints of sexual harassment or sexual violence. The U.S. Department of Education's Final Rule adopied in MONTH 2020 requires that complaints of

sexual harassment employ a fair grievance process that incorporates due process principles, treats all parties fairly, and reaches reliable responsibility
determinations.

In order to carry the new live hearing with cross examination responsibilities out appropriately, professionally, and in accordance with the requirements of
the new Final Rules, colleges and universities must engage the services of qualified and trained hearing officers.

CPE reserves the right to add/create new contract(s) for additional qualified Hearing Officers, during the life of any contract(s) awarded, under the same
terms and conditions as outlined in this RFP, not to exceed the maximum contract period identified in 10.30.

A notice of award through this RFP does not guarantee that services will be requested. CPE will provide notice to those submitting proposals as to
whether or not they meet the criteria for award. Awardees will be placed on a list of Hearing Officers provided to colleges and universities. Hearing
Officer services shall be provided only upen request from a college or university and through contracts entered into with the requesting institution.

Shipping Information Biiling Information

Council on Postsecondary Education Council on Postsecondary Education

100 Airport Road, 2nd Floor 100 Airport Read, 2nd Floor

Frankfort KY 40601 Frankfort KY 40601
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Addenda; No Addenda #:

Submission Checklist
The following items will be required to be submitted with bid:

Item

The face of the solicitation must be signed

Transmittal L etter

Certificate of Authority-Registration with Secretary of State by a Foreign
Required Affidavit(s)

Experience

Availability

Page:

3
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Revised December 2019
PROPOSAL SUBMISSION CHECKLIST
The vendor MUST include the following with the proposal submission.
if the items highlighted below are not submitted with the proposal submission,
the Commonwealth MUST deem the proposal non-responsive and
SHALL NOT consider for award.

All other items MUST be submitied prior to award.

TRANSMITTAL LETTER — Section 8.10 of this RFP

PROGCF OF REGISTRATION WITH SECRETARY OF STATE BY A FOREIGN ENTITY
{Section 8.00 of the Personal Service Contract Terms and Conditions of this RFP)

REQUIRED AFFIDAVIT(S) — Section 8.10 of this RFP

*The Commonwealth defines SEALED as “a closure that must be broken to be opened and that thus
reveals tampering” (Merriam-Webster Dictionary, hitps://www.merriam-webster.com/dictionary/seal

REQUEST FOR PRCPOSAL
FOR
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PERSONAL SERVICE CONTRACT

Kentucky Council on Postsecondary Education
Title IX Hearing Officers
RFP 415 2100000029

This document constitutes a Request for Proposals for a Personal Service Contract from qualified
individuals and organizations to furnish those services as described herein for the Commonwealth of
Kentucky, Kentucky Council on Postsecondary Education on behalf of Kentucky's public postsecondary
institutions.

Offerors are advised that any personal service contract resulting from this RFP must comply with all
applicable provisions of KRS 45A and KRS 12.210 prior to becoming effective.

A contract, based on this RFP, may or may not be awarded. Any contract award from this RFP is invalid until
properly approved and executed by the Finance and Administration Cabinet and filed with the Legislative
Research Commission, Government Contract Review Committee.

1.00 Purpose and Background

Title IX of the Education Amendments of 1972 (“Title IX"), 20 U.S.C. §1681 of seq., is a Federal civil rights
law that prohibits discrimination on the basis of sex in education programs and activities. All public and
private colleges, and universities receiving any Federal funds must comply with Title IX. Under Title IX,
discrimination on the basis of sex can include sexual harassment or sexual violence, such as rape, sexual
assault, sexual battery, and sexual coercion. Title IX requires that each school publish a policy that it dces
hot discriminate on the basis of sex in ifs education programs and activities. This notice must be widely
distributed and available on an on-going basis.

As part of this policy, Title IX requires schools to adopt and publish grievance procedures for students to
file complaints of sex discrimination, including complaints of sexual harassment or sexual viclence. The
U.S. Department of Education’s Final Rule, effective August 12, 2020, requires that complaints of sexual
harassment employ a fair grievance process that incorporates due process principles, treats all parties fairly,
and reaches reliable responsibility determinations. A school’s grievance process must;

# Give both parties written notice of the allegaticns, an equal opportunity to select an advisor
of the party’s choice (who may be, but does not need to he, an atiorney), and an equal
opportunity to submit and review evidence throughout the investigation;

# Use trained Title IX personnel io objectively evaluate all relevant evidence without
prejudgment of the facts at issue and free from conflicts of interest or bias for or against
either party;

# Protect parties’ privacy by requiring a party’s wriften consent before using the party’s
medical, psychological, or similar treatment records during a grievance process;

# Obtain the parties’ voluntary, written consent before using any kind of “informal resolution”

process, such as mediation or restorative justice, and nct use an informal process where
an employee allegedly sexually harassed a student;

# Apply a presumption that the respondent is not responsible during the grievance process
{often called a “presumption of innocence”), so that the school bears the burden of proof
and the standard of evidence is applied correctly;

# Use either the preponderance of the evidence standard or the clear and convincing

evidence standard (and use the same standard for formal complaints against students as

for formal complaints against employees);

Ensure the decision-maker is not the same person as the investigator or the Title IX

Coordinator (j.e., no “single investigator models”);

Hold a live hearing and allow cross-examination by party advisors (never by the parties

personally);

Protect all complainants from inappropriately being asked about prior sexual history (“rape

shield” protections);

Send both parties a written determination regarding responsibility explaining how and why

the decision maker reached conclusions;

H O OH #* H#
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# Effectively implement remedies for a complainant if a respondent is found responsible for
sexual harassment; and
# Offer both parties an equal opportunity to appeal;

In order to carry the new live hearing with cross examination responsibiiities out appropriately,
professionally, and in accordance with the requirements of the new Final Rules, colleges and universities
must engage the services of qualified and trained hearing officers.

CPE reserves the right to add//create new contract(s) for additional qualified Hearing Officers, during the
life of any contraci(s) awarded, under the same terms and conditions as outlined in this RFP, not to exceed
the maximum contract period identified in 10.30.

A notice of award through this RFP does not guarantee that services will be requested. CPE will provide
notice to those submitting proposals as to whether or not they meet the criteria for award. Awardees will
be placed on a list of Hearing Officers provided to colleges and universities. Hearing Officer services shall
be provided only upon request from a college or university and through contracts entered into with the
requesting institution.

2.00 Scope of Work

Hearing Officers shall conduct live Title IX sexual harassment hearings upon request in accordance with
Title IX Rules and college or university policy using the standard of proof chosen by the college or university.
At the conclusion of the hearing, the Hearing Officer shall make a written determination setting forth the
facts considered and a final determination of responsibility, along with an analysis of how that conclusion
was reached.

The college or university will provide the Hearing Officer with all information about the hearing procedures,
both federal and institution-specific requiremenis, and a description of the sexual harassment allegations.

Compensation for Hearing Officer services will be limited to the maximum rate, established for legal services
established be the Legislative Government Contracts Review Committee, or $125/hour. The college or
university engaging the Hearing Officer shall reimburse certain expenses. These expenses and other
expense related issues will be addressed between the Hearing Cfficer and the college or university.

3.00 Evaluation Criteria
The CPE will evaluate the proposals as they are received, based on the following evaluation factors:

Experience — Max of 80 points

- A statement that the respondent is properly licensed fo practice law in Kentucky and in
good standing with the Kentucky Bar Association or is capable of meeting the requirements
of the Kentucky Bar Association to practice law in Kentucky and that the respondent will
obtain the necessary approvais to do so.

- A statement that the respondent has met the training and continuing educaticn
requirements of hearing officers set forth in KRS 13B.030 and 40 KAR 5:010.

- A description of all relevant experience as a judge in a state or federal court of law including
the number of years serving in that capacity.

- A description of all relevant experience with the requirements of Title IX as applied to
colleges and universities and its treatment of sexual assault allegations.

- Disclosure as to whether the respondent has been named as a defendant in any legal
malpractice action, been the subject of a bar complaint or comptaint of judicial misconduct,
or been investigated by any other regulatory body, and, if so, the details regarding same,
including the final dispasition, any monetary awards against the respondent, and any
disciplinary action taken against the respondent;

- A statement that he respondent has received training on Title IX hearings along with a
description of the training that includes an outline of the curriculum and the provider.

Availability - Max of 20 points
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Cost Proposal

Provide the location of the principal place of business and describe the ability to serve as
Hearing Officer at any college or university campus in the Commonweaith.

Describe the respondent's capacity to work effectively remotely and manage the technology
needed to conduct meetings and hearings in a virtual environment,

Per policy statement 99-1, the cost proposal is not being evaluated. By submitting a
response to this proposal, vendor is cerifying that they agree fo these rates.

Respondents should review the Government Contract Review Committee’s policy
Statement 99-1 regarding Legal Services: Duties and Maximum Rate Schedule, which can

be viewed at http:/’www.Irc.ky.gov/Statcomm/Contracts/nomepage.him.

Oral Presentations (If required) — 10 points

The highest ranking vendors may be requested to provide oral presentations/
demonstrations to answer questions or to clarify the understanding of the evaluators in
accordance with the requirements of this RFP. The oral presentation shail be scheduled at
the discretion of the Commonwealth. The Commonwealth reserves the right not to require
oral presentations/demonstrations at its discretion or in the event that they would not affect
the final rankings.

Respondents shall provide the amount of professional liability insurance maintained, the name of the
insurance company, and a copy of the professional liability insurance declarations page.

Respondents must disclose any potential conflicts of interest in representing any college or university.

A minimum score of 65 is required for award of a contract. All respondents receiving the minimum score
shall be awarded a contract.

4.00 Schedule of RFP Activities

The following schedule presents the major activities associated with the RFP distribution, written questions
and proposal submission. The Commonwealth reserves the right at its sole discretion to change the
Schedule of Activities, including the associated dates and times. Contracts shall be awarded at any time
after responses to vendor question

Release of RKP

Monday,
August 31,
2020

Written Questions due by: Noon*

Monday, -
September
7, 2020

Anticipated Commonwealth Response to Written Questions

Friday,
September
11, 2020

Proposails Due by: Noon*

*Wednesday,
QOctober 14,
2020

MOVEIt. Please see the attached MOVEit instructions.

Due to COVID- 19 CPE staff is working remotely and therefore request all RFP Proposals be submitted via
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All bids shall be received by the Kentucky Council on Postsecondary Education via MOVEit. no later than
the due date and time defined in this Solicitation.

*NOTE: ALL TIME REFERENCES ARE TO THE EASTERN TIME ZONE.

**Proposal may continue to be accepted and contracts awarded to respondents under the parameters outlined in
this RFP after the initial proposal due date and until June 30, 2022.

5.00 Offeror's Conference — NOT APPLICABLE
Not Applicable

6.00 Point of Contact

The Agency Contact named below shall be the sole point of contact throughout the procurement process.
All communications, oral and written (regular mail, express mail, electronic mail or fax), concerning this
procurement shall be addressed to:

Kara Couch, CPPB
d

100 Airport Road, 2™° Floor
Frankfort, KY 40601

Kara.Couch@ky.goy

From the issue date of this RFP until a Coniractor(s) is selected and the seiection is announced, Offerors
shall not communicate with any other Commonwealth staff concerning this RFP.

7.00 Questions Regarding this RFP
Questions must be submitted in writing to the Agency Contact. The Commonwealth will respond to salient
questions in writing by issuing an Addendum to the Solicitation. The Addendum shall be posted to the
Commonwealth's eProcurement page.

8.00 Proposal Submission
Each gualified offeror shall submit only one (1) proposal. Alternate proposals shall not be allowed.
Failure to submit as specified shall result in a non-responsive proposal.

The vendor should complete the "Vendor" box on the face of the solicitation. An authorized
representative of the vendor shall sign where indicated on the face of the solicitation. If the
solicitation is not signed the proposal shall be deemed non-responsive.

Acknowledgment of Addenda

It is the vendor's responsibility to check the web site for any modifications fo this solicitation. Vendors
are encouraged to acknowledge each addendum by signing and submifting the latest addendum with
their response. However, signing the face of the solicitation as indicated above constitutes the vendor’s
acknowledgement of and agreement to be bound by the terms of all addenda issued.

Failure to specifically acknowledge addenda wiil not excuse the vendor from adhering to all changes
to the requirements of the solicitation set forth therein nor provide justification for any pricing
changes.
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All submitted technical and cost proposals shall remain valid for a minimum of six (6) months after the
proposal due date.

NEW

All proposal submissions must be sent via Secure File Transfer on https://ftp.ky.gov

Complete Instructions are attached to the header of this RFP.

Proposalis shall be submitted in two (2) parts: The Technical Proposal, and the Proprietary
Information. Please LABEL all files accordingly.

8.10 Format of Technicat Proposal
The Technical Proposal must be arranged and labeled in the manner set forth below.

Transmittal Letter — a Transmittal letter shall be submitted on Offeror's letterhead, and signed by an agent
authorized fo bind the Offeror. The Transmittal ietter shall include the following:

a. A statement that deviations are included, if applicable.
A statement that proprietary information is included, if applicable.

A statement that, if awarded a contract as a result of this Solicitation, the Offeror shall
comply in fult with all the requirements of the Kentucky Civil Rights Act, and shall submit
alt data required by KRS 45.560 to 45.640.

d. A sworn statement that, pursuant fo KRS 11A.040, that Offeror has not knowingly violated
any provisions of the Executive Branch Code of Ethics.

e. A statement certifying that the price in this proposal was arrived at independently without
collusion, consultation, communication, or agreement as to any matter relating to such
prices with any other Offeror or with any competitor.

f. A statement affirming that the Offeror is properly authorized under the laws of the
Commonwealth of Kentucky to conduct business in this state and will remain in good
standing with the Office of the Kentucky Secretary of State for the duration of any
awarded contract resulting from this Solicitation.

g. The name, address, telephone number, fax number and email address and website
address, if available, of the contract person to serve as a point of contact for day-to-day
operations.

h. Subcontractor information to include the name of the company, address, telephone
number and contact name, if applicable.

i Foreign enfity’s organization number issued by the Secretary of State in a cerfificate of
authority or a statement of foreign qualification, if applicable.

Completed and Signed Solicitation and Addenda — An authorized representative MUST complete and
sign the Solicitation form and include the following:
“Vendor” box and “Payment” box should be completed.

Vendor shall indicate ownership type.

Vendor shall provide “FEIN" if applicable.

Vendor shall provide date the form is completed and signed.
Signed face of the most recent Addenda, if applicable.

Pooop

Signed and Notarized Required Affidavit for Bidders or Offerors - available at the following link:

http://finance ky.qgov/services/forms/Pages/default. aspx

Signed and Notarized Required Affidavit for Bidders, Offerors and Contractors Claiming Resident
Bidder Status - if applicable. Available at the following link:
http:/ffinance.ky.gov/services/forms/Pages/default. aspx
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*Offerors not claiming Resident Bidder Status need not submit this affidavit.

Signed and Notarized Required Affidavit for Bidders, Offerors and Contractors Claiming Qualified
Bidder Status - if applicable. Available at the following link:
http:/finance.ky.gov/services/forms/Pages/default aspx

*Offerors not claiming Qualified Bidder Status need not submit this affidavit.

Response to the Technical Portion of the RFP — Please provide a detailed response to the technical
requirements outlined in the Evaluation Criteria. No cost information shall be provided in the technical
portion,

8.20 Format of Cost Proposal
Per policy statement 99-1, the cost proposal is not being evaluated. By submitting a response to this
proposal, vendor is certifying that they agree to these rates.

8.30 Certification Regarding Bebarment and Suspension

In accordance with Federal Acquisition Regulation 52.209-5, the Offeror shall certify, by signing the
Solicitation, that to the best of its knowledge and belief, the Offeror and/or its Principals is (are) not presently
debarred, suspended, proposed for debarment, or declared ineligible for the award of contracts by any state
or federal agency.

For the purposes of this certification, “Principals”, means cfficers, directors, owners, partners, and persons
having primary management or supervisory responsibilities within a business entity (e.g., general manager,
plant manager, head of subsidiary, division, or business segment, and similar positions.

9.00 Rules of Procurement
To facilitate this procurement, various rules have been established. These are described in the following
paragraphs.

Offerors should review and comply with the General Conditions and Instructions for Solicitation/Contract
listed under "Response to Salicitation” located on the eProcurement web page at

hitp://finance.ky.gov/services/policies/Documents/FAP%20110-10-00.pdf

The procurement process will provide for the evaluation of proposals and selection of the winning proposal
in accordance with state law and regulations. KRS Chapter 45A of the Kentucky Model Procurement Code
provides the regulatory framework for the procurement of services by state agencies.

9.10 Technical Proposal Evaluation

The CPE will evaluate the proposal based on the technical portion of the Evaluation Criteria. Each Offeror
is responsible for submitting all relevant, factual and correct information with their offer to enabie the
evaluator(s) to afford each vendor the maximum score based on the available data submitted by the Offeror.
Past Offeror Performance may be considered in the award of this Contract. Offerors with a record of poor
performance in the last twelve (12) months may be found non-respensible and ineligible for award.

A minimum score of 65 is required for award of a contract. All respondents receiving the minimum score
shall be awarded a contract.

9.20 Cost Proposal Evaluation
Per policy statement 89-1, the cost proposal is not being evaluated. By submitting a response to this
proposal, vendor is certifying that they agree to these rates.

9.30 Right to Reject/Waiver of Minor Irregularifies
The Commonwealth reserves the right at its discretion to reject any and all offers. The Commonwealth also
reserves the right at its discretion to waive informalities and miner irregularities in offers received.

9.40 Clarification of Proposals

The Commonwealth reserves the right at its discretion to request additional information as may reasonably
be required for selection and to reject any proposals for failure to provide additional information on a timely
basis.
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The Commonwealth reserves the right to conduct discussions with any Offeror who has submitted a proposal
to determine the Cfferor's qualifications for further consideration. Such discussions shall not disclose any
information derived from proposals submitted by other Offerors.

9.50 Best and Final Offers

The Commonwealth reserves the right at its discretion to request a Best and Final Offer (BAFO) for technical
and/or cost proposals. Offerors are cautioned to propose their best possibie offers at the outset of the
process, as there is no guarantee that any Cfferor will be allowed an opportunity to submit a Best and Final
technical and/or cost offer.

9.60 Vendor Response and Public Inspection

This RFP specifies the format, required infermation and general content of proposals to be submitied in
response to the RFP. The CPE shall not disclose any portions of the proposals prior to contract award
to anyone outside the CPE, representatives of the agency for whose benefit the contract is proposed,
representatives of the federal government, if required, and the members of the evaluation commitiee. Aftera
contract is awarded in whole or in part, the Commonwealth shall have the right to duplicate, use, or disclose
all proposal data submitted by Offerars in response to this RFP as a matter of public record.

Any and all documents submitted by an Gfferor in response to the RP shall be available for public inspection
after contract award pursuant to the Kentucky Open Records Act, KRS 61.870 to 61.884 {"the Act”). When
responding to a request to inspect records submitied in response to this RFP, the Commonwealth will not
redact or withhold any information or documents unless the records sought are exempt from disclosure
pursuant to KRS 61.878 or other applicable law. Similarly, no such documents shall be exempt from public
disclosure, regardiess of the Offeror's designation of the information contained therein as “proprietary,”
“confidential,” or otherwise, except in cases where the requested documents {or information contained
therein) would be excluded from application of the Act under KRS 61.878({1){c).

The Commonwealth of Kentucky shall have the right to use all system ideas, or adaptations of those ideas,
contained in any proposal received in response to this RFP. Selection or rejections of the proposal will not
affect this right.

9.70 Reciprocal Preference for Kentucky Resident Bidders and Preferences for a Qualified Bidder
The scoring of bids/proposals is subject to the reciprocal preference for Kentucky resident bidders and
preferences for a Qualified Bidder or the Department of Corrections, Division of Prison Indusfries (See KRS
45A.490(1), (2), 45A.492, 45A.494 and KAR 200 5:410).

Vendors not claiming resident bidder or qualified bidder status need not submit the corresponding
affidavit.

Determining the residency of a hidder for purposes of applying a reciprocal preference

Any individual, partnership, association, corporation, or other business entity claiming resident bidder
status shall submit the attached Required Affidavit for Bidders, Offerors and Contractors Claiming Resident
Bidder Status as part of its response. The CPE reserves the right to request documentation supporting a
bidder's claim of resident bidder status. Failure to provide such documentation upon request shall result in
disqualification of the bidder or contract termination.

As part of its response, a nonresident bidder shall submit its certificate of authority to transact business in
the Commonwealth of Kentucky, Secretary of State. The location of the principal office identified therein
shall be deemed the state of residency for that bidder. If the bidder is not required by law fo obtain said
certificate, the state of residency for that bidder shail be deemed to be that which is identified in its matling
address as provided in its bid.

Preferences for Qualified Bidder or the Department of Corrections, Division of Prison Industries
{200 KAR 5:410)

Pursuant to KRS 45A.470 and 200 KAR 5:410, Kentucky Correctional Industries will receive a preference
equal to twenty (20) percent of the maximum points awarded to a bidder in a solicitation. In addition, the
following “qualified bidders” will receive a preference equal to fifteen (15) percent of the maximum points
awarded to a bidder in a solicitation. New Vision Industries, Inc., any nonprofit corporation that furthers the
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purposes of KRS Chapter 163 and any qualified nonprofit agencies for individuals with severe disabilities as
defined in KRS 45A.485(3). Any bidder claiming “gualified bidder” status, other than New Vision Industries,
Inc., shall submit a notarized affidavit affirming that it meets the requirements to be considered a qualified
bidder as part of its response to the solicitation (affidavit form included as part of this RFP). If requested,
failure to provide documentation proving qualified bidder status to a public agency, if requested, may result
in disqualification of the bidder or contract termination.

9.80 Right to Use Oral Presentations to Verify/Expand on Proposal
The Commonwealth reserves the right at its discretion to require Oral Presentations by some or all of the
Offerors to verify or expand on the Technical or Cost Proposals.

9.85 Oral Presentation Evaluation Criteria

The highest ranking vendors may be requested to provide oral presentations/demonstrations to answer
questions or to clarify the understanding of the evaluators in accordance with the requirements of this
RFP. The oral presentation shall be scheduled at the discretion of the Commonwealth. The Commonwealth
reserves the right not to require oral presentations/demonstrations at its discretion or in the event that they
would not affect the final rankings.

9.90 Negotiation

After conducting the evaluation to determine the best proposal received, the CPE reserves the right to
negotiate a fair and reasonable compensation based on the pricing submitted in the offeror's proposal. If
the negotiations fail to reach an agreement on a fair and reasonable compensation rate, the CPE reserves
the right to proceed to the next highest ranked proposal. Other terms and conditions relating to the technical
and/or cost proposals may be negotiated at the sole discretion of the Commonwealth.

9.95 Best Interests of the Commonwealth

The Commonwealth will rank all proposals in the manner set forth in the Evaluation Criteria. However, the
Commonwealth reserves the right to reject any or all proposals in whole or in part before, during, or after
negotiation based on the best interests of the Commonwealth.

CONTRACT AWARD, TERMS, AND CONDITIONS

10.00 Notification of Award

To view the award of confract(s), including the contractor(s) receiving the award(s) for this solicitation,
access the Kentucky Vendor Self Service Site at http://femarsonline1311.state.ky.us/webapp/
vssprdonline/AltSelfService.

Offerors can search for the solicitation title or number in the keyword search field or filter their search for
only awarded solicitations by clicking on “Advanced Search” and changing the status to “awarded.” The
award(s) information can be accessed by clicking on the details button of the solicitation and clicking the
“Notice of Award” tab. It is the Offeror’s responsibility to review this information in a timely fashion.

10.10 Beginning of Work

This Contract is not effective and binding until approved by the Secretary of the Finance and Administration
Cabinet and filed with the Legislative Research Commission's Govermment Contract Review Committee.
The Contractor shall not commence any billable work until a valid Contract has been fully executed. This
Contract, including the components referenced in Section 10.20, shall represent the entire agreement
between the parties. Prior negotiations, representations, or agreements, either written or oral, between the
parties hereto relating to the subject matter hereaf shall be of no effect upon this Contract.

An award of a contract through this RFP does not guarantee that services will be requested. Hearing Officer
services shall be provided only upon request from a college or university.

10.20 Contract Components and Qrder of Precedence

The Commonwealth’s acceptance of the Contractor's offer in response to the Solicitation, indicated by the
issuance of a Contract Award, shall create a valid contract between the Parties consisting of the following:

1. Procurement Statutes, Regulations and Policies




Document Description Page 13

2100000029

Title [X Hearing Officers

Any written Agreement between the Parties.

Any Addenda to the Solicitation.

The Sclicitation and all attachments

Any Best and Final Offer.

Any clarifications concerning the Contractor's proposal in response to the Solicitation.
The Contractor's proposal in response to the Solicitation.

NOokON

In the event of any conflict between or among the provisions contained in the Contract, the order of
precedence shall be as enumerated above.

10.30 Contract Term and Renewal Option
The initiaf term of the Contract is anticipated to be from November 1, 2020 through June 30, 2022.

This agreement is not effective until the Secretary of the Finance and Administration Cabinet or his
authorized designee has approved the Contract and until the Contract has been filed with the Legislative
Research Commission, Government Contract Review Committee.

This Conftract may be renewed at the discretion of the agency for as many additional two year terms as
needed for the purpose of and to the extent that said renewals are necessary to permit the Contractor to
conclude any work on any cases in progress pursuant to the RFP.

Renewal shall be subject to prior approval from the Secretary of the Finance and Administration Cabinet, or
this authorized designee, and the LRC Government Contract Review Commitiee in accordance with KRS
45A.695 and KRS 45A.705.

10.40 Changes and Modifications to the Contract

Pursuant to 200 KAR 5:311, ne modification or change of any provision in the Contract shall be made, or
construed to have been made, unless such modification is mutually agreed to in writing by the Contractor
and the Commonwealth, and incorporated as a written amendment by the CPE prior to the effective date
of such modification or change. Modification shall be subject to prior approval from the Secretary of the
Finance and Administration Cabinet, or this authorized designee, and the LRC Government Contract Review
Committee. Memoranda of Understanding, written clarification, and/or other correspondence shall not be
construed as amendments to the Contract.

10.50 Notices

Unless otherwise instructed, all notices, consents, and other communications required and/or permitted by
the Contract shall be in writing. After the award of the Contract, all communications of a contractual or legal
nature are to be made to the Agency Contact.
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Personal Service Contract Standard Terms and Conditions
Revised January 2020

Whereas, the first party, the state agency, has concluded that either state personnel are not available to
perform said function, or it would not be feasible to utilize state personnel to perform said function; and
Whereas, the second party, the Contractor, is available and qualified to perform such function; and
Whereas, for the abovernentioned reascns, the state agency desires to avaif itself of the services of the
second party;

NOW THEREFORE, the following terms and conditions are applicable to this contract:

1.00 Effective Date:

This contract is not effective until the Secretary of the Finance and Administration Cabinet or his
authorized designee has approved the contract and until the contract has been submitted to the Legislative
Research Commission, Government Contract Review Committee ("LRC"). However, in accordance with
KRS 45A.700, contracts in aggregate amounts of $10,000 or less are exempt from review by the committee
and need only be filed with the committee within 30 days of their effective date for informational purposes.

KRS 45A.695(7} provides that paymenis on personal service contracts and memoranda of agreement shall
not be authorized for services rendered after government contract review committee disapproval, uniess
the decision of the commiftes is overridden by the Secretary of the Finance and Administration Cabinet or
agency head, if the agency has been granted delegation authority by the Secretary.

2.00 Renewals:

Upon expiration of the initiaf term, the contract may be renewed in accordance with the terms and conditions
in the original solicitation. Renewal shall be subject to prior approval from the Secretary of the Finance and
Administration Cabinet or his authorized designee and the LRC Government Confract Review Committee
in accordance with KRS 45A.695 and KRS 45A.705, and contingent upon available funding.

3.00 LRC Policies:

Pursuant to KRS 45A.725, LRC has established policies which govern rates payable for certain
professional services. These are located on the LRC webpage (http./fwww.Irc.ky.gov/Statcomm/Contracts/
homepage.htm} and would impact any contract established under KRS 45A.690 et seq., where applicable.

4.00 Choice of Law and Forum:

This contract shall be governed by and construed in accordance with the laws of the Commonwealth of
Kentucky. Any action brought against the Commonweaith on the contract, inciuding but not limited to actions
either for breach of contract or for enforcement of the contract, shall be brought in Franklin Circuit Court,
Franklin County, Kentucky in accordance with KRS 45A.245,

5.00 EEO Requirements:
The Equal Employment Opportunity Act of 1978 applies to All State government projects with an estimated
value exceeding $500,000. The contractor shall comply with all terms and conditions of the Act.

6.00 Cancellation:
The Commonwealth shall have the right to terminate and cancel this contract at any time not fo exceed
thirty (30) days' written notice served on the Contractor by registered or certified mail.

7.00 Funding Out Provision:

The state agency may terminate this contract if funds are not appropriated to the contracting agency or are
not otherwise available for the purpose of making payments without incurring any obligation for payment
after the date of termination, regardless of the terms of the contract. The state agency shall provide the
Eontractor thirty (30} calendar days' written notice of termination of the contract due to lack of available
unding.
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8.00 Reduction in Contract Worker Hours:

The Kentucky General Assembly may allow for a reduction in confract worker hours in conjunction with a
budget balancing measure for some professional and nen-professional service contracts. If under such
authority the agency is required by Executive Order or otherwise to reduce contract hours, the agreement
will be reduced by the amount specified in that document. If the confract funding is reduced, then the scope
of work related to the contract may also be reduced commensurate with the reduction in funding. This
reduction of the scope shall be agreeable to both parties and shall not be considered a breach of contract.

9.00 Authorized to do Business in Kentucky:

The Contractor affirms that it is properly authorized under the laws of the Commonwealth of Kentucky to
conduct business in this state and will remain in good standing to do business in the Commonwealth of
Kentucky for the duration of any contract awarded.

The Contractor shall maintain certification of authority to conduct business in the Commonwealth of
Kentucky during the term of this contract. Such registration is obtained from the Secretary of State, who
will also provide the certification thereof.

Registration with the Secretary of State by a Foreign Entity:

Pursuant to KRS 45A.480(1)(b}, an agency, department, office, or political subdivision of the Commonweaith
of Kentucky shall not award a state contract to a person that is a foreign entity required by KRS 14A.8-010 to
obtain a certificate of authority to transact business in the Commonwealth ("certificate”) from the Secretary
of State under KRS 14A.9-030 unless the person produces the certificate within fourteen (14) days ofthe bid
or proposal opening. Therefore, foreign entities should submit a copy of their certificate with their solicitation
response. If the foreign entity is not required to obtain a certificate as provided in KRS 14A.9-010, the foreign
Er&tgyahom‘fld identify the applicable exception in its solicitation response. Foreign entity is defined within

A.1-070.

For all foreign entities required to_obtain a certificate of authority fo transact business in the
Commonwealth, if a copy of the certificate is not received by the contracting agency within the time
frame identified above, the foreign entity’s solicitation response shall be deemed non-responsijve
or the awarded contract shail be cancelled.

Businesses can register with the Secretary of State at htips://onestop.ky.gov/Pages/default.aspx

10.00 Invoices for fees:

The Contractor shall maintain supporting documents to substantiate invoices and shall furnish same if
required by state government. The invoice must conform fo the method described in Section V of this
contract.

Pursuant to KRS 45A.695, no payment shall be made on any personal service contract unless
the individual, firm, partnership, or corporation awarded the personal service confract submits its
invoice for payment on a form established by the committee.

*Invoice form is available on the Legislative Research Commission, Government Contract Review

Committee website: hitp://www.lrc.ky.gov/Statcomm/Contracts/homepage.htm

11.00 Travel expenses, if authorized:

The Contractor shall be paid for no travel expenses unless and except as specifically authorized by the
specifications of this contract or authorized in advance and in writing by the Commonwealth. The Contractor
shall maintain supporting documents that substantiate every claim for expenses and shall furnish same if
requested by the Commonwealth.

12.00 Other expenses, if authorized herein:

The Contractor shall be reimbursed for no other expenses of any kind, unless and except as specifically
authorized within the specifications of this contract or authorized in advance and in writing by the
Commonwealth.
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If the reimbursement of such expenses is authorized, the reimbursement shall be only on an out-of-pocket
basis. Request for payment of same shall be processed upon receipt from the Contractor of valid, itemized
statements submitted periodically for payment at the time any fees are due. The Contractor shall maintain
supporting documents that substantiate every claim for expenses and shall furnish same if requested by
the Commonwealth.

13.00 Purchasing and specifications:

The Contractor certifies that he/she will not attempt in any manner to influence any specifications to be
restrictive in any way or respect nor will he/she attempt in any way to influence any purchasing of services,
commodities or equipment by the Commonwealth of Kentucky. For the purpose of this paragraph and the
following paragraph that pertains to conflict-of interest laws and principles, "he/she” is construed to mean
"they" if more than one person is involved and if a firm, partnership, corporation, or other organization is
involved, then "he/she” is construed to mean any person with an interest therein.

14.00 Conflict-of-interest laws and principles:

The Contractor certifies that he/she is legally entitled to enter into this contract with the Commonwealth
of Kentucky, and by holding and performing this contract, he/she will not be violating either any conflict of
interest statute (KRS 45A.330-46A.340, 45A.990, 164.390), or KRS 11A.040 of the executive branch code
of ethics, relating to the employment of former public servants.

15.00 Campaign finance:

The Contractor certifies that neither he/she nor any member of his/her immediate family having an interest
of 10% or more in any business entity involved in the performance of this contract, has contributed more
than the amount specified in KRS 121.056(2), to the campaign of the gubematorial candidate elected at the
election last preceding the date of this contract. The Contractor further swears under the penalty of perjury,
as provided by KRS 523.020, that neither he/she nor the company which he/she represents, has knowingly
viclated any provisions of the campaign finance laws of the Commonwealth, and that the award of a contract
to him/her or the company which he/she represents will not violate any provisions of the campaign finance
laws of the Commonwealth.

16.00 Access to Records:

The state agency certifies that it is in compliance with the provisions of KRS 45A.695, "Access to
contractor's books, documents, papers, records, or other evidence directly pertinent to the contract” The
Contractor, as defined in KRS 45A.030, agrees that the contracting agency, the Finance and Administration
Cabinet, the Auditor of Public Accounts, and the Legislative Research Commission, or their duly authorized
representatives, shall have access to any books, documents, papers, records, or other evidence, which are
directly pertinent to this agreement for the purpose of financial audit or program review. The Contractor also
recognizes that any books, documents, papers, records, or other evidence, received during a financial audit
or program review shall be subject to the Kentucky Open Records Act, KRS 61.870 to 61.884. Records and
other prequalification information confidentially disclosed as part of the bid process shall not be deemed as
directly pertinent to the agreement and shall be exempt from disclosure as provided in KRS 61.878{1}(c).

17.00 Protest:

Pursuant to KRS 45A.285, the Secretary of the Finance and Administration Cabinet, or his designee, shall
have authority to determine protests and other controversies of actual or prospective vendors in connection
with the solicitation or selection for award of a contract.

Any actual or prospective vendor, who is aggrieved in connection with the solicitation or selection for award
of a contract, may file protest with the Secretary of the Finance and Administration Cabinet. A protest or
notice of other controversy must be filed promptly and, in any event, within two (2} calendar weeks after
such aggrieved person knows or should have known of the facts giving rise thereto. All protests or notices
of other controversies must be in writing and shall be addressed to:

Holly M. Johnson, Secretary
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Commonwealth of Kentucky
Finance and Administration Cabinet
Room 383, New Capitol Annex

702 Capitol Avenue

Frankfort, KY 40601

The Secretary of Finance and Administration Cabinet shall promptly issue a decision in writing. A copy
of that decision shall be mailed or ctherwise furnished to the aggrieved party and shall state the reasons
for the action taken.

The decision by the Secretary of the Finance and Administration Cabinet shall be final and conciusive.

18.00 Social security: {check one)

X __ The parties are cognizant that the state is not liable for social security contributions, pursuant to 42
U.S. Code, section 418, relative to the compensation of the second party for this contract.

The parties are cognizant that the state is liable for social security contributions, pursuant to 42 U.S.
Code, section 418, relative to the compensation of the second party for this contract.

19.00 Violation of tax and employment laws:

KRS 45A.485 requires the Contractor and all subcontractors performing work under the contract to reveal to
the Commonwealth, prior to the award of a contract, any final determination of a viclation by the Contracior
within the previous five (5) year period of the provisions of KRS chapters 136, 139, 141, 337, 338, 341, and
342. These statutes relate io corporate and utility tax, sales and use tax, income tax, wages and hours laws,
cccupational safety and health laws, unemployment insurance laws, and workers compensation insurance
laws, respectively

To comply with the provisions of KRS 45A.485, the Confractor and all subcontractors performing work
under the contract shall report any such final determination(s) of violation(s) to the Commonwealth by
providing the foliowing infaermation regarding the final determination(s): the KRS violated, the date of the
final determination, and the state agency which issued the final determination.

KRS 45A.485 also provides that, for the duration of any contract, the Contracior and all subcontractors
performing work under the contract shall be in continuous compliance with the provisions of those statutes,
which apply to their operations, and that their failure to reveal a final determination, as described above,
or failure to comply with the above statutes for the duration of the contract, shall be grounds for the
Commonwealth's cancellation of the contract and their disqualification from eligibility for future state
contracts for a period of two (2) years.

Contractor must check one;
The Contractor has not violated any of the provisions of the above statutes within the previous five

() year period.

The Contractor has violated the provisions of one or more of the above statutes within the previous
five (5) year period and has revealed such final determination(s) of viclation(s). Attached is a list of such
determination(s), which includes the KRS violated, the date of the final determination, and the state agency
which issued the final determination.

20.00 Discrimination:

This section applies only to contracts disbursing federal funds, in whole or part, when the terms for receiving
those funds mandate its inclusion. Discrimination (because of race, religion, color, national origin, sex,
sexual orientation, gender identity, age, or disability) is prohibited. During the performance of this contract,
the Confractor agrees as follows:
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The Contractor will not discriminate against any employee or applicant for employment because of

race, religion, color, national origin, sex, sexual orientation, gender identity or age. The Contractor further
agrees to comply with the provisions of the Americans with Disabilities Act (ADA), Public Law 101-336,
and applicable federal regulations relating thereto prohibiting discriminatiocn against otherwise qualified
disabled individuals under any program or activity. The Contractor agrees to provide, upon request, needed
reasonable accommodations. The Contractor will take affirmative acfion {o ensure that applicants are
employed and that employees are treated during employment without regard to their race, religion, color,
national origin, sex, sexual orientation, gender identity, age or disability. Such action shall include, but
not be limited to the following: employment, upgrading, demotion or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensations; and selection for training,
including apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices setting forth the provisions of this non-discrimination clause.

In all solicitations or advertisements for employees placed by or on behaif of the Contractor, the Contfractor
will state that all qualified applicants will receive consideration for employment without regard to race,
religion, color, national origin, sex, sexual orientation, gender identity, age or disability.

The Contractor will send to each labor union or representative of workers with which he/she has a collective
bargaining agreement or other contract or understanding a notice advising the said labor union or workers'
representative of the Contractor's commitments under this section and shall post copies of the notice in
conspicuous places available to employees and applicants for employment. The Confractor will take such
action with respect to any subcontract or purchase order as the administering agency may direct as ameans
of enforcing such provisions, including sanctions for noncompliance.

The Contractor will comply with all provisicns of Executive Order No. 11246 of September 24, 1965, as
amended, and of the rules, regulations and relevant crders of the Secretary of Labor.

The Contractor will furnish all information and reports required by Executive Order No. 11246 of September
24, 1965, as amended, and by the rules, regulations and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his/her books, records and accounts by the administering agency and
the Secretary of Labor for purpeses of investigation to ascertain compliance with such rules, regulations
and orders.

In the event of the Contractor's noncompliance with the nondiscrimination clauses of this contract or with

any of the said rules, regulations or orders, this contract may be cancelled, terminated or suspended in
whole or in part, and the Contractor may be declared ineligible for further government contracts or federally-
assisted construction contracts in accordance with procedures authorized in Executive Order No. 11246 of
September 24, 1965, as amended, and such other sanctions that may be imposed and remedies invoked
as provided in or as otherwise provided by law.

The Contractor will include the provisions of paragraphs (1) through (7} of section 202 of Executive Order
11246 in every subcontract or purchase order unless exempted by rules, regulations or orders of the
Secretary of Labor, issued pursuant to section 204 of Executive Order No. 11246 of Septerber 24, 1965,
as amended, so that such provisions will be binding upon each subcontractor or vendor. The Contractor
will take such action with respect to any subcontract or purchase order as the administering agency may
direct as a means of enforcing such provisions including sanctions for noncompliance; provided, however,
that in the event a Contractor becomes involved in, or is threatened with, litigation with a subcontractor or
vendor as a result of such direction by the agency, the Contractor may request the United States to enter
into such litigation to protect the interests of the United States.
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Legislative Research Commission

Government Contract Review Committee
Legal Services: Duties and Maximum Rate Schedule
Amended January 8, 2002
*Policy Statement 99-1%

It shail be the policy of the Government Contract Review Committee of the Legislative Research Commission to
consider for approval, only those personal service contracts for legal services that conform to the following
description and maximum rate schedule:

Private Attorneys and Law Firms

Duties:

Under general supervision, provides professional legal services on a designated case or specific legal matter as a
private attorney; principle, partner, or associate within a law firm; or serves as hearing officer, legal counselor, or
legal representative for a state agency.,

Maximum Rate Schedule:

Partner Not to exceed $125/hour
Associate Not to exceed $100/hour
Appellate Case Not to exceed $125/hour and not to exceed $20,000/case

without prior approval

Fees paid by an agency shall not exceed the committee’s maximum rate schedule, unless required by the
complexity of litigation or title examination, or unigueness of the subject matter, in which case, prior justification
must be presented to the committee.

Private Attorneys and Law Firms (Title Opinion)
Duties:
Under general supervision, provides professional legal title examination services on certain parcels of land in
various counties throughout the Commonwealth of Kentucky which the Commonwealth desires to acquire for the
maintenance or construction of public improvements, roads, or roadways.

Maximum Rate Schedule:
Surface Title Opinion Not to exceed $170/title
Mineral Title Opinion Not to exceed $500/title, plus the appropriate hourly rate for
Attorneys or Paralegals, not to exceed $500, unless required by
the complexity of title examination, in which case, prior
Jjustification must be presented to the committee.
Updates Not to exceed $40/update

Fees paid by an agency shall not exceed the committee's maximum rate schedule, unless required by the
complexity of litigaticn or title examination, or uniqueness of the subject matter, in which case, prior justification
must be presented to the committee.

Paralegals

Duties:

By virtue of special training and under direct supervision, provides aid and legal assistance to a private attorney;
principle, pariner, or associate within a law firm; legal counselor; hearing officer; or legal representative of a state
agency.
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Maximum Fee;
Not to exceed $40/hour

High Rate Areas

(I} As used in this policy:

{a} "Attorney" means an attorney-at-law, whether in private practice, as a member of a law firm, or as
member of an association of atiorneys;

"High Rate Area' means those geographic areas recognized by the secretary of the Finance and

Administration Cabinet as high rate areas by promulgation of an adminisirative regulation: and

fc} An attorney shall be considered to have a "principal place of business" located in Kentucky, if the
attorney ha of business in Kentu business nexus in Kentucky for Kentuc

income tax purposes.

{2) Attorneys with a principal place of business located in Kentuchy shall be given a preference over

attorneys with a principal place of business located outside Kentucky when selecting attorneys for legal
services. State agencies shall submit to the committee, along with each confract with an out of state

attorney, a list of other attorneys and law firms considered for the needed service and evidence that

reasonable efforts were made to obtain legal services from an attorney with a principal place of business

in Kentucky.

overnment Contract Review Commiitee may approve higher hourly rates for lepal services

provided in high rate areas, or for legal services provided by atforneys located in high rate areas,




PROPOSAL FOR PERSONAL SERVICE CONTRACT
COUNCIL ON POSTSECONDARY EDUCATION HEARING OFFICER

Joyce A. Merritt

joyce@emswlaw.com

Embry Merritt Shaffar Womack, PLLC

155 East Main Street, Suite 260 62 Public Square
Lexington, Kentucky 40507 Leitchfield, Kentucky 42754
Telephone: (859) 543-0453 ext 225 Telephone:  (270) 259-4051
Facsimile;:  (800) 505-0113 Facsimile: (800) 505-0113

The following Proposal for Personal Service Contract is submitted in response to the RFP
for a Hearing Officer for Title IX and/or other related Hearings for the Council on
Postsecondary Education.

Information Requested in RFP

Experience

(1) Offeror is licensed to practice law in the state of Kentucky and is in good
standing with the Kentucky Bar Association.

(2) Offeror has met the training and continuing education requirements of hearing
officers set forth in KRS 13B.030 and 40 KAR 5:010.

(3) The Offeror continues to serve the University of Louisville as a Hearing
Officer and has done so since 2009 and has previously advised the University
on the legal requirements for Title IX Hearings. The Offeror served as a
Hearing Officer for the Kentucky Retirement Systems from 2006 to 2019. In
addition, she has served as a Hearing Officer for the following schools boards:
Fayette County Schools, Frankfort Independent Schools, Spencer County
Schools, Scott County Schools, Bourbon County Schools, Fleming County
Schools, Jessamine County Schools, Anderson County Schools, and Paris
Independent Schools. Additionally, this Offeror is engaged in a law practice
involving administrative law, administrative hearings, civil litigation, and
appeals. She has represented health insurance companies in defense of claims
adjudications in over 250 administrative hearing matters before administrative
agencies in the Commonwealth. She additionally represents corporations in
Kentucky OSHA hearings. She was lead counsel in the Kentucky Supreme
Court decision on standing in administrative hearings in Kentucky.

(3) The Offeror is a Title IX Hearing Officer for the University of Louisville and
worked with University of Louisville Counsel and Darren L. Embry to create
the University’s Title IX Hearing Process.



(4) The Offeror has never been named as a defendant in any legal malpractice
action, been the subject of a bar complaint or complaint of judicial
misconduct, been investigated by a regulatory body, or been the subject of any
disciplinary action.

(5) The Offeror is a Title IX Hearing Officer for the University of Louisville and
worked with University of Louisville Counsel and Darren L. Embry to create
the University’s Title IX Hearing Process. The Offeror also participated in
Title IX Training with the University of Louisville on October 1, 2020. Said
Title IX Training was on the subject matters contained in the outline aitached
hereto.

Availability

The Offeror maintains offices in Lexington, Midway, and Leitchficld, Kentucky.
She is able to serve as Hearing Officer at any college or university campus within
the Commonwealth. The Offeror is familiar with video conferencing technology
and has conducted many hearings and mediations in that forum. Further, the
Offeror is available to provide these services immediately,

Cost Proposal

The Offeror agrees to provide services at the rate of $125.00 per hour, with the
Offeror being reimbursed for all reasonable costs incurred.

Additional Information is attached in the form of a professional CV.



HUSCHBLACKWELL

Agenda

UNIVERSITY OF LOUISVILLE

TITLE IX & SEXUAL HARASSMENT RESPONSE
VIRTUAL TRAINING
October 1, 2020
9:00 AM - 5:00 PM (EDT)

9:00 a.m. Title IX Scope & Jurisdiction (Derek)

10:00 a.m. Intersection of Title X, Title VII, and Other Laws
(Derek)

10:30 a.m. Institutional Response to Sexual Harassment (Hayley)

12:00 p.m. Lunch

12:30 p.m. Investigations (Derek)

2:00 p.m. Hearings (Hayley)

3:30 p.m. Appeals (Derek)

4:15 p.m. Informal Resolution (Hayley)

4:45 p.m. Confidentiality and Record-Keeping (Derek)

5:00 p.m. Adjournment



JOYCE A. MERRITT

Office: 155 E. Main St., STE 260 » Lexington, Kentucky 40507 » 859.543.0453
Cell: 859.229.1282

Email: jovee(@emswlaw.com

EXPERIENCE

Embry Merritt Shaffar Womack, PLLC, Lexington, Kentucky

Attomey, June 2011 to present

Defense of managed care organizations in Medicaid KRS 13B administrative hearings
and provider due process hearings, health insurance defense, contracting, consulting,
compliance and transactional work for the health industry, provider litigation, Medicaid
regulatory review and analysis, OSHA hearings, catastrophic personal injury litigation
and federal criminal defense. Administrative appeals handled from the administrative
level through the Kentucky Supreme Court. Extensive appellate experience through all
levels of appeal in both state and federal court.

Hearing Officer, Kentucky

September 2006 to January 2019

Contract Hearing Officer for the Kentucky Retirement Systems in KRS Chapter 13B
hearings. Responsible for hearing evidence, presiding over hearings, making rulings and
issuing Recommended Orders on issues relating to applications for disability retirements
benefits, termination of disability benefits, pension spiking and various other
administrative issues that arise in the Kentucky Retirement Systems.

May 2007 to present

Contract Hearing Officer for school boards in classified employee hearings regarding
adverse personnel actions including the following counties: Franklin, Fayette, Scott,
Bourbon, Fleming, Jessamine and Anderson. Responsible for hearing evidence, presiding
over hearings, ruling on motions and preparing Findings of Fact and Conclusions of Law.
June 2010 to present

Contract Hearing Officer for the University of Louisville in adverse personnel action
hearings. Responsibie for hearing evidence, presiding over administrative hearings, ruling
on motions and preparing Findings of Facts and Recommendation for Action.

Law Office of Joyce A. Merritt, PSC, Lexington, Kentucky

Attorney, December 1997 to June 2010

Trial practice including plaintiff personal injury, medical malpractice, product liability,
general civil litigation, federal criminal defense, mental health/disability, juvenile
dependency, neglect and abuse, collection, bankruptcy and landlord/tenant matters.

Stumbo, Bowling & Barber, Lexington, Kentucky



Attorney, June 1995 to December 1997

General trial practice including plaintiff personal injury, product liability, medical
malpractice, toxic torts and federal criminal defense.

Deatherage, Myers & Self, Hopkinsville, Kentucky

Attorney, August 1994 to May 1995

General trial practice, including personal injury, insurance defense, criminal defense,
Product liability, employment discrimination and property disputes.

Peter Perlman Law Offices, P.S.C,, Lexington, Kentucky

Law Clerk, May 1992 to August 1993

Product liability litigation, in particular the areas of vehicle design and crashworthiness,
occupant restraint systems and various other hazardous consumer products.

EDUCATION AND ADMISSIONS TO PRACTICE LAW

University of Kentucky College of Law, Lexington, Kentucky J.D., May 1994
. Notes Editor, Journal of Natural Resources & Environmental Law
. Author, Comment, Standard of Review under the Toxic Substances
Control Act: Corrosion Proof Fittings v. E.P.A., 8 J Natural Res. & Envtl.
L. 1(1992-93)

Marshall University, Huntington, West Virginia, B.A., cum laude, English and Political
Science, May 1991
. Won semifinalist award at Lincoln-Douglas Debate Nationals, 1991
. Granted membership of Highest Distinction to Pi Kappa Delta, National
Forensics Honorary

State Courts of Kentucky

U.S. District Court for the Eastern District of Kentucky
U.S. District Court for the Western District of Kentucky
Sixth Circuit Court of Appeals

United States Supreme Court

KRS Chapter 13B hearing officer

BOARDS, AWARDS AND ACCOMPLISHMENTS

° Kentucky Association of Administrative Adjudicators, Board, 2016
. Kentucky Association of Administrative Adjudicators, Vice President, 2015

. Selected for inclusion in the Kentucky Super Lawyer list for years 2014-2021 in
the area of Administrative Law.
. Judicial appointment to the Criminal Justice Act panel from 1998 through present

PUBLICATIONS AND SEMINARS




. Standing issues in Administrative Matters, Kentucky Association of
Administrative Adjudicators, 2016 Annual Conference, April 29, 2016

] Uninsured Motorist Law, Uninsured and Underinsured Motorist Law for
Kentucky Paralegals, Institute for Paralegal Education, 2000

. Interviewing Witnesses and Experts: Unfolding the Story, Evidence for the
Litigation Paralegal, Institute for Paralegal Education, 1998.

. Discovery Techniques: A Plaintiff Perspective, Effective Discovery Strategies for
the Litigation Paralegal in Kentucky, Institute for Paralegal Education, 1997.

COMMUNITY SERVICE
. Developed and executed a fundraising model in conjunction with a summit climb

of Mt. Kilimanjaro, Tanzania, Africa in January, 2006. Solicited corporate and
individual donations, raising over $9,000 for the National Multiple Sclerosis
Society's Kentucky Chapter with a successful climb of the mountain. Donations
remained in the community to go toward the development of an aquatic program
and purchase of a lift chair for the local MS chapter.

o Salvation Army Boys & Girls Club Advisory Council, 2003-2007



ANNUAL AFFIDAVIT FOR BIDDERS., OFFERORS AND CONTRACTORS

Affidavit Effective Date:  10/14/2020

Affidavit Expiration Date: __ 10/14/2021

Maximum Length One-Year

REQUIRED AFFIDAVIT FOR BIDDERS., OFFERORS AND CONTRACTORS PAGE10F2
FOR BIDS AND CONTRACTS IN GENERAL:

L Each bidder or offeror swears and affirms under penalty of perjury, that to the best of their knowledge:

a.

In accordance with KRS 45A.110 and KRS 45A.115, neither the bidder or offeror as defined in KRS
45A.070(6). nor the entity which he/she represents, has knowingly violated any provisions of the
campaign finance laws of the Commonwealth of Kentucky; and the award of 4 contract to the bidder or
offeror or the entity which he/she represents will not violate any provisions of the campaign finance laws
of the Commonwealth.

The bidder or offeror swears and affirms under penalty of perjury that, to the extent required by Kentucky
law, the entity bidding, and all subcontractors therein, are aware of the requirements and penalties
cutlined in KRS 45A.485; have properly disclosed all information required by this statute; and will
continue to comply with such requirements for the duration of any contract awarded.

The bidder or offeror swears and affirms under penalty of perjury that, to the extent required by Kentucky
law, the entity bidding, and its affiliates, are duly registered with the Kentucky Department of Revenue
to collect and remit the sales and use tax imposed by KRS Chapter 139, and will remain registered for
the duration of any contract awarded.

The bidder or offeror swears and affirms under penalty of perjury that the entity bidding is not delinquent
on any state taxes or fees owed to the Commonwealth of Kentucky and will remain in good standing for
the duration of any contract awarded.

The bidder or offeror swears and affirms under penalty of perjury that the entity bidding, is not
currently engaged in, and will not for the duration of the contract engage in, the boycott of a
person or an entity based in or doing business with a jurisdiction with which Kentucky can enjoy
open trade, as defined in KRS 45A.607.

The bidder or offeror swears and affirms that the entity bidding, and all subcontractors therein, have not
violated any of the prohibitions set forth in KRS 11A.236 during the previous ten (10) years, and further
pledge to abide by the restrictions set forth in such statute for the duration of the contract awarded.

FOR “NON-BID” CONTRACTS (LE. SOLE-SOURCE; NOT-PRACTICAL OR FEASIBLE TO BID; OR
EMERGENCY CONTRACTS, ETC):

II.  Each contractor further swears and affirms under penalty of perjury, that to the best of their knowledge:

a.

In accordance with KRS 121,056, and if this is a non-bid contract, neither the contractor, nor any member
of his/her immediate family having an interest of 10% or more in any business entity involved in the
performance of any contract awarded, have contributed more than the amount specified in KRS 121.150
to the campaign of the gubernatorial slate elected in the election last preceding the date of confract award.



ANNUAL AFFIDAVIT FOR BIDDERS., OFFERORS AND CONTRACTORS

REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS

PAGE2 OF2

b. In accordance with KRS 121.330(1) and (2), and if this is a non-bid contract, neither the contractor, nor
officers or employees of the contractor or any entity affiliated with the contractor, nor the spouses of
officers or employees of the contractor or any entity affiliated with the contractor, have knowingly
contributed more than $5,000 in aggregate to the campaign of a candidate elected in the election last

preceding the date of contract award that has jurisdiction over this contract award.

c. In accordance with KRS 121.330(3) and (4), and if this is a non-bid contract, to the best of his/her
knowledge, neither the contractor, nor any member of his/her immediate family, his/her emplover, or
his/her employees, or any entity affiliated with any of these entities or individuals, have directly solicited
contributions in excess of $30,000 in the aggregate for the campaign of a candidate elected in the election

last preceding the date of contract award that has jurisdiction over this contract.

As a duly authorized representative for the bidder, offeror, or contractor, I have fully informed myself regarding the
accuracy of all statements made in this affidavit, and acknowledge that the Commonwealth is reasonably relying
upon these statements, in making a decision for contract award and any failure to accurately disclose such
information may result in contract termination, repayment of funds and other available remedies under law, If the
bidder, offeror, or confractor becomes non-compliant with any statements during the affidavit effective period, I
will notify the Finance and Administration Cabinet, Office of Procurement Services immediately. [ understand that

the Commonwealth retains the right to request an updated affidavit at any time.

/@744/ WM Joyce A, Merritt

Sifnaturé Printed Name
Member October 14, 2020
Title Date

Company Name Embry Merritt Shaffar Womack, PLLC
Address 155 E. Main Street, Suite 260

Lexington, Kentucky 40507

Commonwealth of Kentucky Vendor Code (if known)

Subscribed and sworn to before me by Joyce A. Merritt Member
(Affiant) (Title)
of Embry Merritt Shaffar Womack, PLLC  this _14th day of _Qctober 2020 .
{Company Name)
Notary Public
seal of not My commission expires: 28-
[ ary] AMEE CLAR y p 1-28-2023
NOTARY PUBLJ

My Commission E:ugli’m



REQUIRED AFFIDAVIT FOR BIDDERS, OFFERORS AND CONTRACTORS CLAIMING RESIDENT
BIDDER STATUS

FOR BIDS AND CONTRACTS IN GENERAL:

The bidder or offeror hereby swears and affirms under penalty of perjury that, in accordance with KRS
45A.494(2), the entity bidding is an individual, partnership, association, corporation, or other business
entity that, on the date the contract is first advertised or announced as availabie for bidding:

1. Is authorized to fransact business in the Commonwaealth;
2. Has for one year prior to and through the date of advertisement
a. Filed Kentucky corporate income taxes;
b. Made payments to the Kentucky unemployment insurance fund established in KRS 341.480;
and
c. Maintained a Kentucky workers’ compensation policy in effect.

The BIDDING AGENCY reserves the right to request documentation supporting a bidders claim of
resident bidder status. Failure to provide such documentation upon request shall result in disqualification
of the bidder grycontract termination.

5771? /WM Joyce A. Merritt

Sighatwré Printed Name
Member October 14, 2020
Title Date

Company Name Embry Merritt Shaffar Womack, PLI C
Address 155 E. Main Street, Suite 260

Lexington, Kentucky 40507

Subscribed and sworn to before me by Joyce A. Merritt Member
(Affiant) (Title)

of Embry Merritt Shaffar Womack, PLLC  this _14th day of _October ,20_20.

Compan% [

Notary Public

[seal of notary] NgTMAEQEY%LL?gch My commission expires: 1-28-2023

Kentucky, State At
WGWMEW%



